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Introduction

Mr. Charman and Members of the Committeg, | am pleased to submit thistestimony on
S.1392 & S.1393, hillsto reform the Federd tribd acknowledgment process. | am Nicholas
Mullane, Firg Sdectman of North Stonington, Connecticut. | testify today aso on behdf of Wedey
Johnson, Mayor of Ledyard, and Robert Congdon, Firg Sdectman of Preston. These gentlemen
arewith me today.

Asthe Frgt Sdectman of North Stonington, asmall town in Connecticut with a population
of lessthan 5,000, | have experienced fird-hand the problems (See Attachment 1) presented by
Federd Indian palicy for locd governments and communities  Although these problems arise under
variousissues induding trust land acquigtion and Indian gaming, this tesimony addresses only the
tribal acknowledgment process

Reform of the federa acknowledgment process (See Attachment 2) must occur if vaid
decisonsareto bemade. Acknowledgment decisonsthat are not the result of an objective and
respected process will not have the credibility required for tribal and community interests to interact
without conflict. The legidation that isbeing reviewed today isadart, and | want to commend
Senators Dodd and Lieberman for cdling for thesereforms. 1 dso want to thank other dected
offiaasin Connecticut who have fought for reformsto this process, induding Congressman
Smmons, Congressman Shays, Congressivoman Johnson, and our Attorney Generd, Richard
Blumenthd. In particular, we want to commend Attormey Generd Blumenthd for hislongsanding
defense of the interests of the State in these matters. Recently, Governor Rowland hasjoined in
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expressng srong concern over triba acknowledgment and the soread of Indian gaming, and we
commend him for thisaction  Asthe bipartisan neture of this politica reponse demondrates, the
problemsinherent in triba acknowledgment and Indian gaming are serious and transcend politicd
interess. Problems of this magnitude need to be addressad by Congress, and | ask for your
Committee to support the efforts of our dected leaders to bring farness, objectivity, and baanceto
the acknowledgment process.

Acknowledgment and Indian Gaming

Federd triba acknowledgment, in too many cases, has become merdy afront for wedthy
finenda backers (See Attachment 3) moativated by the desire to build massive casno resorts or
undertake other development in away that would not be possible under Sate and locd law. Our
Town isdeding with precisdy this prablem. Bath of the petitioning groupsin North Stonington --
the Eastern Pequots and the Paucatuck Eastern Pequots -- have backerswho areinterested in
resort gaming. One of the backersis Dondd Trump (See Attachment 4). Thesefinanders have
invested millions actudly tens of millions, of dallarsin the effort to get these groups acknowledged
S0 casinos can be opened, and they will stop a nothing to succeed (See Attachment 5).

The State of Connecticut has become fair game for Indian casinos, and the
acknowledgment process has become the vehide to advance thisgod. For example, three other
triba groups (Golden Hill Paugussett, Nipmuc, Schaghticoke) with big finendid badkers have their
eyeson Connecticut. Their petitions are under active acknowledgment review. Asmany asten
other groupsareinline. Whileit is unfortunate thet the acknowledgment process and the
underdandable desire of these groups to achieve acknowledgment for persond and culturd reasons
has been digorted by the pursuit of gaming wedth by non-Indian financiers, the redlity remainsthat
triba recognition now, in many cases, equates with casno devdopment. This devdopment, inturn,
has devadating impacts on states and locd communities Thus, the Sakes are raised for every one.
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North Stonington has firs-hand experience with the problems that result. 1n 1983, the
Mashantucket Peguot Tribe achieved recognition through an Act of Congress: Thislaw, combined
with the 1988 Indian Gaming Regulaiory Adt, ultimatdy produced the largest casino in the world.
That caano has, in turn, causad serious negetive impacts on our Towns, and the Tribe has not come
forward to cooperate with us to address those problems. Having experienced the many adverse
cadno impacts, and undergtanding the debate over the legitimecy of the Mashantucket Pequot Tribe
under the acknowledgment criteria, our Town wanted to assure oursaves that the recognition
requests on behdf of the Eastern Pequiot and Paucatuck Eagtern Pequot groups were legitimate. As
aresult, we decided to conduct our own independent review of the petitions and particpate in the
acknowledgment process. It isworth noting thet a no time has either petitioner come forward to
present to Town leeders any congructive propasa on how they will dedl with our concerrsif
acknowledgment is conferred. Thus, the concerns that mativated our participation have been
vaidated.

The Eagtern Peguot Acknowledgment Process

The Towns of North Stonington, Ledyard, and Preston obtained interested party datusin
the BIA acknowledgment process. We participated in good faith to ensure that the Federa
requirements are adhered to. Our involvement provides lessonsthat should inform federd reform

intigtives

Theissue of codt for loca governments needs to be addressed. Our role cogt our smdl
rurd towns over $600,000 intatd over afive-year pariod. Thisisasmdl fraction of the millions of
dollarsinvested by the backers of these groups, but alarge sum for smdl locd governments. The
amount would have been much higher if Town ditizens, and our consultants and attorneys had not
generoudy donated much of their time. It has been said that the Eastern Pequiot group done hes
spent millions on ther recognition, and thet they spent $500,000 (See Attachment 6) on one
conaultant for one year to provide them knowledge on "how Washington, D.C. operates”” This

[/MULLANE] -3- 9/16/02



digoarity in resources between interested parties and petitioners with gaming backers skewsthe
process and must be addressed.

Thefarmess of the processis ancther problem. We discovered thet achieving interested
paty satuswas only thetip of theiceberg. One of our biggest problemsin participating was Smply
getting the documents Our Freedom of Information Act requeststo BIA for theinformation
necessary to comment on the petitions were not answered for 2 1/2 years (See Attachment 7).
Only through thefiling of afederd lawsuit were we adle to obtain the basc information from BIA.
The other daimsinthat lavsuit remain pending. Thus, it was necessary for us to gpend even more
money judt to get the Federd government to meat itsdear duties. | trust you will agree with me thet
taxpayers should not have to pay money and go to court Smply to participete in afederd process

We experienced many other problemswith the process. A pervasive problem has been the
fallure of the process to ensure adequate public review of the evidence and BIA'sfindings

During thereview of the Pequat petitions, the BIA expartsinitidly recommended negdive
proposed findings on both groups. One of the reasons for the negative finding was that no
determination could be made regarding the groups existence astribesfor the critica period of 1973
through the present. Under past BIA decisons, this deficency done should have resulited in
negaivefindings Despite thislack of evidence, the negative findings were smply overruled (See
Attachment 8) by thethen BIA Assgtant Secretary, Kevin Gover. Because BIA did not rule onthe
post-1973 period, interested parties never had an opportunity to comment. Thiswas part of a
pettern under the last Adminidration of reverang BIA &t to goprove tribd acknowledgment
petitions and shortchanging the public and interested parties Moreover, with no natice to us, or
opportunity to respond, BIA arbitrarily set a cut-off dete for evidence that excluded 60% of the
documents we submitted from ever being consdered for the critica propased finding.
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This problem occurred again with the find determination. In thefind ruling, BIA conduded,
in effet, that neither petitioner quaified under dl of the seven criteria Our independent andys's
confirmed this conduson.

Neverthdess, ater combining the two petitioners (over the petitioners own objections),
congdering new informetion submitted by the Eagtern Pequiot petitioning group, and improperly
usng State recognition to fill the ggpsin the petitioners palitical and sodid continuity, BIA decided
to acknowledge asingle "Higtoricd Pequot Tribe" The Towns had no opportunity to comment on
this"combined petitioner;" we had no opportunity to comment on the additiond information
provided by the Eastern Pequot petitioners; and we had no opportunity to comment on the critica
post-1973 period. Thus, the key assumptions and findings thet were the linchpin of the BIA finding
never recaved aritica review or comment. These types of cdculated actions have Ieft it virtudly
impossible for the Townsto be condructively involved in these petitions, and they have caused great
concern and disrust over the fairness and objectivity of the process.

Ancther problem is bias and paliticd interference. Throughout the acknowledgment review,
we have continualy found that paliticaly-moativated judgment was being injected into fact-based
decisons, past precedents were being disregarded, and rules were being indituted and retroactively
goplied, dl without the Towns and State baing properly notified and without proper opportunity for
comment. A pafect exampleisthe so-cdled "directive’ issued by Mr. Gover on February 11,
2000, thet fundamentally changed the rules of the acknowledgment process, induding the rights of
interesed parties. BIA never even sdlicited public input on thisimportant rule; it Smply issued it as
anedict. Ye another exampleis Mr. Gover's overruling of BIA g&f to issue postive proposd
findings Themassve paliticd interference in the acknowledgment processis discussad in the recent
Department of the Interior Ingpector Generd's report, which | submit for the record. (See
Attachment 9).

With the recant actions of the BIA, it is questionable thet this agency can be an advocate for
Native Americans and dso an impartid judge for recognition petitions. An example isthe action by
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Secretary McCdeb in his recent "private medting” with representatives of the Eastern Pequot and
Paucatuck Eastern Pequiot petitionersto discussthe tribal merger BIA forced upon them. Thisex
parte meeting with the petitionersis highly ingopropriate a atime when the 90-day regulatory
period to file areques for reconsderdtion isdill in effect. Thereisasubgantid likdihood that such
areques will befiled, and that Mr. McCaeb will rule on the gopeded issues. Y, heisadtivdy
medting with the petitioners to assst them in smoothing over thar differences and forming a unified
govenment. How can BIA be expected to rule objectively on an gpped that contests the existence
of agngle tribe when the decsonmeker is activdly promoating thet very result?

Sl another problem is the manner in which BIA addresses evidence and comment from
interested parties. Smply put, BIA payslittle atention to submissons from third parties The
Eagtern Pequiot findings are evidence of this  Rather then responding to comments from the State
and the Towns, BIA jud assertsthat it disagrees without explanation.

Ancther exampleisthe BIA cu-off date for evidence. BIA st this date for the proposed
finding arbitrarily and told the petitioners. It never informed the Towns or the State. Asaresult, we
continued to submit evidence and andyses, only to have it ignored because of this unannounced
deadline. BIA sad it would consder dl of thisevidence, but it did not. Thefind determingtion
makes dear that important evidence submitted by the Towns never got considered for this reason.

Thus rather than our Town'sinvolvement being embraced by the federd government, we
were rebuffed. The very fact of our involvement in the process, we fed, may have even prgudiced
thefind decison againg us. The petitioning groups attacked us and sought to intimidate our
rescarchers. The petitioning groups called us anti-Indian, racists, and accused us of committing
genodide. The petitioners publidy accused me of "Naziam'* (See Attachment 10) just because our
Town was playing its legally defined role as an intereted party. At various times throughout the
process, the triba groups withheld documents from us or encouraged BIA to do so. Obvioudy,
part of this Srategy was thet the petitioners just wanted to make it more expendveto participate, to
inimidate us, and to drive the Towns out of the process. They took this gpproach, even though our
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only purpose for baing involved was to ensure afar and objective review, and to undersand how a
find decson was to be mede (See Attachment 11).

Fndly, | would like to address the substance of the BIA finding on the Eastern Pequiot
petitions. Basad upon an incorrect understanding of Connecticut higtory, BIA dlowed the
petitionersto fill huge gapsin evidence of tribal community and political authority, prerequigtesfor
acknowledgment, by relying on the fact that Connecticut hed set aside land for the Pequots and
provided wefare services. These acts by the State of Cormnecticut, according to BIA, were
ufficient to compensate for the mgor lack of evidence on community and palitica authority. By
this artifice, dong with the foroed combingtion of two petitioners BIA trandformed negative findings
into poditive, with no basisin fact or law.

Clearly, the past actions by Connecticut toward the later resdents of the Pequiot reservation
did nothing to prove the exisence of internd tribal community or political authority. These actions
amply demondrated actions by the State in the form of awdfare function. If BIA does not rgect
this princple now, it will give an unfar advantage not only to the Pequiat petitioners but possbly to
other Connecticut petitioning groups aswell.

Principlesfor Reform

Based upon years of experience with the acknowledgment process, our Towns now have
recommendations to meke to Congress.

Asaninitid matter, it is dear that Congress needsto define BIA'srole. Congress has
plenary power over Indian affars. Congress done has the power to acknowledgetribes. That
power has never been granted to BIA. The generd authority BIA rdies upon for this purposeis
insuffident under our condiitutional sysem. In addition, Congress has never articulaied Sandards
under which BIA can exerdise acknowledgment power. Thus, BIA lacksthe power to
acknowledge tribes until Congress acts to ddegate such autharity properly and fully. Up until now,
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no party has had the need to chdlenge the conditutional underpinnings of BIA's acknowledgment
process, but we may be forced to do S0 because of the Eastern Pequot decisions.

Sacond, the acknowledgment procedures are defective. They do nat dlow for an adequate
rolefor interested parties, nor do they do ensure objective resllts The processisinherently biased
in favor of petitioners espedidly those with finendd backers

Third, the acknowledgment criteriaare nat rigorous enough. If the Eastern Pequiot
petitioner groups qudify for acknowledgment, then the criteria need to be srengthened. The bar
has been st too low.

Fourth, acknowledgment decisons cannot be entrusted to BIA. The agency's actions are
subject to politica manipulation, as demongrated by the report of the Department's Inspector
Gengd ddailing the abuses of the last Adminidration. Also, BAR itsdf will, in dose cases leento
favor the petitioner. The result-oriented Eastern Pequict find determination is proof of thisfact. For
yearswe supported BAR and hed fath initsintegrity. Now that we have sudied the Eagern
Pequot decison, we have come to see the bias inherent in having an agency charged with advancing
the interests of Indian tribes make acknowledgment decisons. Smilar problems are likdly to arise
under an independent commission created for this purpose unless checks and baances are imposed
that enaure objectivity, fairness full participation by interested parties, and the absence of paliticd

menipuiaion

Fndly, because of dl of these problems it isdear that amoratorium on the review of
acknowledgment petitionsis nesded. It makes no senseto alow such a defective procedure to
continue to operate while mgor reform isundarway. Thisisthe prindple underlying the amendment
introduced on the floor of the Senate lagt week by Senators Dodd and Lieberman. This conoept of
thet amendment is sound and needs to be enacted. No petitions should be processed during this
moratorium. Although we gpprove of the moratorium conogpot while other problems of the
acknowledgment process are being addressed, the Towns do not support this specific proposd
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because it does not go far enough, and it raifies dements of the sysem that need to be more
carefully reviewed and substantialy reformed.

If aprocess mugt exist whereby legitimate Indian tribes can be acknowledged. S 1392isa
good place to gart with reform. 1t contains excedllent ideas for public debate and Congressond
review, but ultimatdy more dradtic reformis cdled for.

S.1393 d 0 contains essantid dements of areformed sysem, by hdping to levd the playing
fidd and providing assstance for locd governmentsto participate in the acknowledgment process.
We urge Congress to address promptly the problems that are the subject of S1393.

Concluson

Our Towns respectfully request thet this Committee make solving the problems with the
acknowledgment process one of itstop priorities. A moratorium on processing petitions should be
imposed whileyou do so. Intaking this action, we urge you to solicit the views of interested parties
such as our Towns and State, and to incorporate our concarnsinto your reform efforts. Tribal
acknowledgment affectsdl atizens of this country; it isnot just an issuefor Indian interests

We are confident thet such adidogue ultimetdy will result in a conditutiondly vaid,
procedurdly far, objective, and subgantively sound system for acknowledging the exisence of
Indian tribes under federd. With the sakes s0 high for petitioners, exigting tribes, sate and locd
governments, and non-Indian residents of surrounding communities, it is necessary for dl parties
with aninterest in Indian palicy to pursue thisend result condructively. Ledyard, North Stonington,
and Preston look forward to the opportunity to participate in such a process.

Thank you for conddering this tetimony.
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